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U.S. Customs Service 


Treasury Decisions 


(T.D. 81-30) 
Bonds 
Approval of a carrier’s bond, Customs form 3587 


A bond of a carrier for the transportation of bonded merchandise 
has been approved as shown below. The approval of the bond is 
temporary until September 9, 1981. 

Dated: February 5, 1981. 





Filed with district 
q Date of Date of director/area 
Name of principal and surety bond approval director/amount 





Don’s Trucking, Inc., 1801 Coxendale Rd., Chester, | Oct. 3,1980 | Dec. 16,1980 | Norfolk, Va. 
Va.; motor carrier; Aetna Ins. Co. $25,000 


(BON-3-03) 
Marityn G. Morrison, 
Director, 
Carriers, Drawback and Bonds Division. 


(T.D. 81-31) 
Bonds 


Approval and discontinuance of consolidated aircraft bonds (air carrier blanket 
bonds), Customs form 7605 


The following consolidated aircraft bonds have been approved or 
discontinued as shown below. The symbol ‘‘D” indicates that the bond 
previously outstanding has been discontinued on the month, day, and 
year represented by the figures which follow. ‘““PB” refers to a previous 
bond, dated as represented by the figures in parentheses immediately 
following, which has been discontinued. If the previous bond was in the 
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name of a different company or if the surety was different, the informa- 
tion is shown in a footnote at the end of the list. 
Dated: February 9, 1981. 


Filed with district 
Date term Date of director/area 
Name of principal and surety commences approval director/amount 


National Airlines, Inc., P.O. Box 59-2055, Miami, Fla.; | Dec. 16,1969 | Dec. 23,1969 | Miami, Fla. 
Continental Casualty Co. $100,000 
D 12/12/80 


(BON-3-01) 
Marityn G. Morrison, 
Director, 
Carriers, Drawback and Bonds Division. 


(T. D. 81-32) 
FIS-9-05-AAO 


Reimbursable Services—Excess Cost of Preclearance Operations 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF Customs, 
Washington, D.C., February 9, 1981. 
Notice is hereby given that pursuant to section 24.18(d), Customs 
Regulations (19 CFR 24.18(d)), the biweekly reimbursable excess 
costs for each preclearance installation are determined to be as set 
forth below and will be effective with the pay period beginning 
February 22, 1981. 
Biweekly 
Installation excess cost 
Montreal, Canada $16, 769 
Toronto, Canada 
Kindley Field, Bermuda 
Nassau, Bahama Islands 
Vancouver, Canada 
Winnipeg, Canada 
Freeport, Bahama Islands 
Calgary, Canada 


Jack L. Lacy, 
Comptroller. 


[Published in the Federal Register, Feb. 13, 1981 (46 F.R. 12387] 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(ITC Investigation No. 337-TA-54) 


CaNADIAN Tarpo.y Co. v. U.S. INTERNATIONAL TRADE CoMMISSION, 
No. 81-5 


HEADNOTES 


1. Sec. 337 Tariff Act of 1930, as amended—All Writs Act— 
Mandamus 

Mandamus is an extraordinary remedy, available only in 
extraordinary circumstances and when no meaningful alter- 
natives are available. This court’s power to issue a mandamus 
under the All Writs Act is limited to situations in which such 
are is necessary or appropriate in aid of its jurisdiction. 

2. Id. 

It is is established that the extraordinary writs cannot be used 
as substitutes for appeals, even though hardship may result from 
delay and perhaps unnecessary trial; and whatever may be done 
without the writ may not be done with it. 

3. Scope of Statutory Authority of Administrative Agency 

Administrative agencies have considerable latitude to shape 
their remedies within the scope of their statutory authority, 
having wide discretion in dealing with the problems entrusted to 
them, and in determining the choice of remedy deemed adequate 
to cope with unlawful practices. The relation of remedy to policy 
is peculiarly for the administrat ve agency and its wr lt greed 
petence. 


U.S. Court of Customs and Patent Appeals, February 5, 1981 


Appeal No. 81-5 


The attorneys in the above case are: 

For Canadian Tarpoly Co.: Fred S. Whisenhunt; For International Trade 
Commission: Christine Bliss. 

Before Markey, Chief Judge, Ricu, Baupwin, MILLER, and Nis, Associate 
Judges. 
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Markey, Chief Judge. 
Petitioner seeks a writ of mandamus against the International 
Trade Commission (ITC). We deny the petition. 


BACKGROUND 


The matter results from an ITC Investigation No. 337-TA-54, “In 
the Matter of Certain Multicellular Plastic Film,’’ conducted under 
sections 337 and 337a of the Tariff Act of 1930, as amended (19 U.S.C. 
1337 and 1337a). Sealed Air Corp. there alleged unfair methods of 
competition and unfair acts in the unlicensed importation into the 
United States of certain multicellular plastic film allegedly manufac- 
tured in a foreign country by the process covered in claims 1 and 2 of 
its U.S. Patent No. 3,416,984 (the 984 patent). Petitioner was not a 
respondent in that investigation. 

Having completed its investigation on June 12, 1979, the ITC 
determined that: Claims 1 and 2 of the 984 patent were not proven 
invalid; and (2) the unauthorized importation and sale of film made 
by an infringing process has the effect or tendency to destroy or 
substantially injure an industry, efficiently and economically operated 
in the United States. 

Accordingly, on June 29, 1979, the ITC ordered that: 

1. Multicellular plastic film manufactured abroad in accordance 
with the process disclosed by claims 1 and 2 of U.S. Letters 
Patent 3,416,984 is excluded from entry into the United States 
for the remaining term of said patent * * * 

* * * * * * * 

3. That persons desiring to import multicellular plastic film 
into the United States may petition the [ITC] to institute such 
further proceedings as may be appropriate in order to determine 
whether the multicellular plastic film sought to be imported 
should be allowed entry into the United States; 

4. That this order be published in the Federal Register and 
served upon each party of record in this investigation and upon 
* * * the Secretary of the Treasury. 

As of June 29, 1979, the Secretary of the Treasury, acting through 
the Customs Service, has refused entry of multicellular plastic film 
into the United States pursuant to the ITC’s exclusionary order. 19 
U.S.C. 1337(d). 

Petitioner, a Canadian corporation, manufactures summer swim- 
ming pool covers by cutting and sewing multicellular plastic film. 
Petitioner asserts that the film it uses is manufactured in Canada by 
a process not covered by claims 1 and 2 of the 984 patent. When the 
ITC exclusionary order took effect, petitioner says U.S. dealers and 
distributors ceased to order its pool covers, causing irreparable harm. 

Petitioner asserts that it became aware of the ITC order in the 
early part of September 1980, and that it contacted the ITC in the 
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middle of that month to discuss an expedited proceeding under para- 
graph 3 of the order. The ITC proffered an expedited proceeding, to 
begin in the first week of October. However, believing that it would 
suffer irreparable harm during the ITC-estimated 4% months required 
for the proceeding, petitioner declined.to participate in the proffered 
proceeding. 

Instead, on November 7, 1980, petitioner filed a petition with the 
ITC, challenging the legality of the exclusionary order. On Decem- 
ber 10, 1980, the ITC denied that petition, saying that the order was 
within the scope of its statutory authority and that the expedited 
proceeding provided for in paragraph 3 was the most appropriate 
way to decide whether the plastic film which petitioner wished to 
export to the United States was noninfringing. The ITC informed 
petitioner that “to obtain expedited relief it may file a petition with 
the [ITC] requesting the institution of a proceeding pursuant to para- 
graph 3 of the [order].” 

Between December 10-17, 1980, petitioner again contacted the ITC, 
asking whether its pool covers could enter the United States if peti- 
tioner manufactured film in the United States, shipped it to Canada 
for assembly of pool covers, then exported those pool covers into the 
United States. The ITC suggested that petitioner request an advisory 
opinion on that question. 

Declining an expedited proceeding under paragraph 3 of the order, 
petitioner filed this petition for writ of mandamus on December 17, 
1980. 

Petitioner asserts that the ITC order in investigation No. 337-TA- 
54 exceeds the statutory authority of the ITC, illegally extends the 
monopoly of the 984 patent, is unconstitutional because it results in a 
taking of petitioner’s property without due process of law, and is 
arbitrary and capricious and is a clear abuse of discretion. 

Petitioner asks that we issue a writ of mandamus to the ITC, 
directing that the said order be vacated forthwith, at least as it applies 
to the petitioner, and that the [ITC] forthwith order the appropriate 
Customs officials to immediately suspend its directives which exclude 
from entry into the United States the multicellular plastic film of the 
petitioner.’ 

1 Alternatively, petitioner requests: 
(2) [That an order be issued, directed to the [ITC], requiring [it]: 

(a) to show cause in this court, at a time to be designated, why [it] should not vacate the order 
forthwith, at least as it applies to the petitioner, and to show cause why [it] should not order the 
appropriate Customs officials to suspend its directives which exclude from entry into the United 
States the multicellular plastic film of the petitioner; and 

(b) to immediately suspend the order, and notify the appropriate Customs officials of such suspen- 
sion, for such time as is necessary to enable this court to hear and determine this petition, in order 
to avoid additional harm to the petitioner. 


(3) That the petitioner have such additional relief and process as may be deemed necessary and appro- 
priate by this honorable court. 


The althernative requests are denied for the reasons set forth with respect to the request for writ 
of mandamus. 
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OPINION 


[1] Mandamus is an extraordinary remedy, available only in ex- 
traordinary circumstances and when no meaningful alternatives are 
available. Kerr v. United States District Court, 426 U.S. 394, 403 (1976) ; 
Landis Tool Division v. U.S. International Trade Commission, 614 F. 2d 
766, 205 USPQ 112 (CCPA 1980). This court’s power to issue a man- 
damus under the Al) Writs Act (28 U.S.C. 1651(a)) is limited to situa- 
tions in which such action is necessary or appropriate in aid of its 
jurisdiction. Margolis v. Banner, 599 F. 2d 435, 440, 202 USPQ 365, 
370 (CCPA 1979). 

There are meaningful alternative legal remedies available here. For 
example, petitioner could have participated, and may still participate, 
in the expedited proceeding proffered by the ITC pursuant to para- 
graph 3 of its order. If adversely affected by a final determination in 
that proceeding, petitioner could appeal to this court. 19 U.S.C. 
1337(c). Thus, mandamus is not necessary in aid of this court’s 
jurisdiction.’ 

Petitioner would have us misuse the writ to circumvent normal 
appeal procedures and permit a collateral attack upon the legality 
of the ITC’s exclusionary order. The order having issued more than 
60 days before any action was taken by petitioner, a direct appeal of 
that order is not open to it. Efforts to obtain a court interpretation 
of the order by way of the present petition confuse the nature and 
purpose of mandamus with the nature and purpose of an appeal. 

Petitioner urges that the writ of mandamus is appropriate to pre- 
vent irreparable harm, that is, loss of sales during the time required 
to complete an expedited paragraph 3 proceeding and a possible 
appeal to this court. The argument is devoid of merit. As stated by 
the Supreme Court in Bankers Life & Cas. Co. v. Holland, 346 U.S. 
379, 383 (1953): 


[2] [I]t is established that the extraordinary writs cannot be 
used as substitutes for appeals, Ex parte Fahey, 332 U.S. 258, 
259-260 (1947), even though hardship may result from delay 
and perhaps unnecessary trial, United States Alkali Export 
Assn. v. United States, 325 U.S. 196, 202-203 (1945); Roche v. 
Evaporated Milk Assn. [319 U.S. 21, 31 (1943)]; and whatever 
may be done without the writ may not be done with it. Ez parte 
Rowland, 104 U.S. 604, 617 (1882).° 


2 If petitioner attempts to export its pool covers into the United States, and the Customs Service bars 
entry, petitioner could file a protest. If its protest were denied, it could file a civil action in the U.S. court 
of International Trade, which has exclusive jurisdiction over civil actions involving the exclusion of merchan- 
dise. 28 U.S.C. 1582(a) (4). In that court action, petitioner could put into issue the legality of the ITC ex- 
clusionary order and could raise the issue it raises here, with appeal, if necessary, to this court. 28 U.S.C. 1541. 
See W. Herrington, International Trade Commission Patent Practice at R-1-32 (Patent Resources Group, 
Inc. 1979). 

3 Had petitioner requested institution of a par. 3 proceeding when that proceeding was proffered, it may 
well have had a decision on the merits by this time. 
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The ITC has authority to exclude goods from entry into the United 
States. Upon determining that a particular act of unfair competition 
in importation causes an injury to domestic industry, it has authority 
to devise a remedy. 19 U.S.C. 1337. In the light of its determination 
in investigation No. 337-TA-54, and because the matter involved a 
patented process, there were at least two remedies available to the 
ITC: (1) It could exclude multicellular plastic film from importation 
until the foreign manufacturer’s process is shown not to be an infringe- 
ment; (2) it could permit importation until Sealed Air Corp. proved 
that the foreign manufacturer’s process does infringe.* 

Remedy (1) would risk unfairness and injury to a foreign manu- 
facturer whose process does not infringe by denying importation during 
the period necessary to establish non-infringement. Remedy (2) would 
risk continued unfairness and injury to the domestic industry, at the 
hands of a foreign manufacturer whose process did infringe, during 
the period necessary to prove infringement. 

[3] Administrative agencies have considerable latitude to shape 
their remedies within the scope of their statutory authority, SEC 
v. Chenery Corp., 332 U.S. 194, 207-209 (1947), having wide discre- 
tion in dealing with the problems entrusted to them, FTC v. Cement 
Institute, 333 U.S. 683, 726 (1948), and in determining the choice of 
remedy deemed adequate to cope with unlawful practices, Jacob Siegel 
Co. v. FTC, 327 U.S. 608, 611-613 (1946), FTC v. Mandel Bros, Inc., 
359 U.S. 385, 392 (1959). The relation of remedy to policy is pecu- 
liarly for the administrative agency and its special competence, General 
Protective Committee v. SEC, 346 U.S. 521, 534 (1954). Moreover, as 
pointed out by the Supreme Court in Buttfield v. Stranahan, 192 U.S. 
470, 493, 496 (1904): 

As a result of the complete power of Congress over foreign 
commerce, it necessarily follows that no individual has a vested 
right to trade with foreign nations, which is so broad in character 
as to limit and restrict the power of Congress to determine what 
articles of merchandise may be imported into this country and 
the terms upon which a right to import may be exercised. This 
being true, it results that a statute which restrains the introduc- 
tion of heat send goods into the United States from considerations 

i 


of public policy does not violate the due process clause of the 
Constitution. 


* * * * * * * 


* * * Congress legislated on the subject [free introduction of 
sugar, molasses, coffee, tea and hides] as far as was reasonably 
racticable, and from the necessities of the case was compelled to 
eave to executive officials the duty of bringing about the result 
pointed out by the statute. To deny the power of Congress to 
delegate such a duty would, in effect, amount but to declaring 


4 The record does not reflect any effort by petitioner for further ITC proceedings or for entry under bond. 


336-951 0 - 81 - 2 
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that the plenary power vested in Congress to regulate foreign 
commerce could not be efficaciously exerted. 


See also California Bankers Assn. v. Schultz, 416 U.S. 21, 59 (1974). 

The ITC chose remedy (1). Whether this court would have devised 
the same remedy is irrelevant for the purpose of determining whether 
the court should issue a writ of mandamus. 

The petition is denied.® 

Nis, J., with whom Batpw1n, J., joins, dissenting. 


Following an investigation entitled “In the Matter of Certain 
Multicellular Plastic Film, investigation No. 337-TA-54,” the follow- 
ing order was entered: 


1. Multicellular plastic film manufactured abroad in ac- 
cordance with the process disclosed by claims 1 and 2 of USS. 
Letters Patent 3,416,984 is excluded from entry into the United 
States for the remaining term of said patent except (1) as pro- 
vided in paragraph 2 of this order, infra, or (2) as such importa- 
tion is licensed by the owner of U.S. letters patent 3,416,984; 

2. * * * [A provision for entry under bond of subject articles 
during the period, now ¢x»ired, when the order was subject to 
disapproval by the President.] 

3. That persons desiring to import multicellular plastic film 
into the United States may petition the Commission to institute 
such further proceedings as may be appropriate in order to de- 
termine whether the multicellular plastic film sought to be 
imported should be allowed entry into the United States. 


* * * * * * * 
The above paragraph 3 has been implemented as follows: 


[Pjersons * * * desirnz to import multicellular plastic film 
may petition the Commission to institute further proceedings 
for the purpose of determining whether the film sought to be 
imported should be allowed entry into the United States. With 
respect to film produced by foreign manufacturers who were 
not respondents in the Commission’s investigation, paragraph 3 
is intended to insure that only such film found upon further 
investigation not to have been manufactured by a process in- 
fringing claims 1 and 2 of the 984 will be allowed entry. The 
effect of paragraph 3 is to place the burden of establishing non- 
infringement upon would-be importers rather than to require 
complainant, the aggrieved party in this matter, to prove in- 
aan [See USITC publication 987 June 1979, pages 
22-23. 


Petitioner was not named as a respondent in the above proceeding 
and the process it employs to manufacture plastic film has not been 


5 Petitioner’s “Motion for Waiver of Rules and Expedited Hearing or Decision,’”’ the ITC’s ‘‘Motion to 
Dismiss Requests for Stay and for Expedited Proceeding,” the “Motion of Sealed Air Corporation to In- 
tervene as Party Respondent,’’ Sealed Air’s ‘‘Motion to Dismiss,” the ‘‘Motion of Sealed Air for Setting 
of a Procedure to Respond,” and the ITC’s ‘“‘Motion to Dism’ss Petition for Writs of Mandamus and Pro- 
hibition” are rendered moot in view of our denial of the petition. 





COURT OF CUSTOMS AND PATENT APPEALS 9 


the subject of an ITC investigation. Relief from this order is sought 
on the grounds that the ITC has acted beyond its jurisdiction and 
authority by ordering, even temporarily, the exclusion of the products 
of petitioner. 

I agree with petitioner that a writ of mandamus or prohibition 
is a proper vehicle to bring this matter before this court. Further, I 
find the ITC has no authority to exclude articles prior to a deter- 
mination that unfair methods of competition and unfair acts in their 
importation exist except in accordance with 1337(e). Under 1337(d), 
paragraph 1 of the order must be limited to the articles concerned 
in investigation No. 337-TA-54. Paragraph 3 should be eliminated. 


JURISDICTION OF THIS COURT 


The threshold question is whether this court can issue a writ of 
mandamus or prohibition under the All Writs Act, 28 U.S.C. 1651(a), 
under the circumstances of this case. The All Writs Act : tates: 

The Supreme Court and all courts established by Act of 
Congress may issue all writs necessary or appropriate in aid of 


their respective jurisdictions and agreeable to the usages and 
principles of law. 


We have previously held that the question of whether an order is 
within the statutory authority of the ITC is within the appellate 


jurisdiction of this court. Import Motors, Ltd. v. U.S. International 
Trade Commission, 63 CCPA 57, 530 F. 2d 940, 188 USFQ 491 (1976). 
Moreover, except for the jurisdiction of the Supreme Court, this 
appellate jurisdiction is exclusive. World-Wide Volkswagen Corp. v. 
U.S. International Trade Commission, 414 F. Supp. 713, 191 USPQ 
626 (1976). 


AVAILABILITY OF REVIEW BY WRIT OF MANDAMUS OR PROHIBITION 


The second question which must be answered is whether petitioner 
has raised the type of question which is appropriately a subject for 
mandamus action, precedent requiring that a writ of mandamus is 
to be employed only under extraordinary circumstances. See Swindell- 
Dressler Corp. v. Dumbauld, 308 F. 2d 267 (CA 3 1962) ; In re Josephson, 
218 F. 2d 174 (CA 1 1954). Circumstances justifying the use of a 
writ are present when a trial court or federal agency subject to an 
appellate cc urt’s review has exceeded its authority or has acted without 
jurisdiction, or has failed to exercise jurisdiction in a proper case. See 
Ex Parte United States, 242 U.S. 27 (1916); Webster Eisenlohr v. 
Kalodner, 145 F. 2d 316 (CA 3 1944), cert. denied, 325 U.S. 867 
(1945) ; Swindell-Dressler Corp. v. Dumbauld, supra at 271-72. 

A writ should not be used to circumvent normal appeal procedures 
but may be used in aid of appellate jurisdiction or for the purpose of 
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reviewing conduct that is not otherwise reviewable by appeal.® In 
this case the time for appeal of the order of August 25, 1979, has 
expired. Further, under the procedure which the ITC has devised 
under paragraph 3 of its order, the basic order is not subject to attack. 
The issue in the paragraph 3 proceeding is limited to infringement 
or noninfringement.’ 

The ITC, in opposing the writ of mandamus, argues that the 
procedure available to petitioner under paragraph 3 is fair inasmuch 
as it provides petitioner with an opportunity for an expedited (i.e., 
less than 12 months) procedure * for determining whether its process 
would infringe the subject patent if practiced in the United States. 
It assumes that it may properly limit petitioner to this issue and 
may properly shift the burden of proof. It argues further that the 
exclusion may only be temporary and, thus, does not cause undue 
hardship. 

A postjudgment proceeding to determine only the issue of infringe- 
ment will not assist this court in its determination whether the ITC 
has exceeded its jurisdiction in issuance of the underlying order 
as to which the appeal period has expired. Accordingly, the grant. 
of a writ of mandamus does not in this case thwart normal appeal 
procedures. Moreover, where the issue is of significant importance 
in the overall functioning of the tribunal below, not merely in the 
case at hand, La Buy v. Howes Leather Co., 352 U.S. 249 (1957), is 


precedent for exercise of this discretionary power when the oppor- 
tunity is presented. 

Apart from the showing necessary to establish that petitioner has 
standing and is aggrieved by the ITC order, which I find has been 
adequately established here by affidavits,® no evidentiary material 
is needed to determine whether the ITC order is invalid on its face. 
Accordingly, the questicn is reached as to the validity of the order. 


THE ITC EXCLUSION AUTHORITY 


The ITC is an independent agency of the Government performing 
a mix of legislative, executive and judicial functions. Like any other 
administrative agency or board, it is entirely the creature of statute. 
Civil Aeronautics Board v. Delta Air Lines, Inc., 367 U.S. 316 (1961); 


6 See United States v. Weinstein, 452 F. 2d 704, 711-13 (1971), where Judge Friendly holds that a writ of 
mandamus is not necessarily limited to cases where an existing or potential appeal would be frustrated. 

7 The ITC submission here includes a notice of investigation of another third party process which includes 
@ specific statement that the determination shall be limited to the question of whether the process would 
infringe claims 1 or 2 of patent 984, if practiced in the United States. (For convenience, this is referred to as 
infringement.) 

§ In another case with a stipulated record, it is estimated that the expedited procedure will take 4% months. 
No assurance was given to petitioner as to the time involved. 

° Petitioner asserts that the selling periods for its products are seasonal and it will lose a full year’s con- 
tracts unless it is allowed to import at this time. 
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Soriano v. United States, 494 F. 2d 681 (CA 9 1974). Any authority 
delegated or granted to an administrative agency is necessarily limited 
to the terms of the delegating statute. As Chief Justice Warren suc- 
cinctly stated in Civil Aeronautics Board, supra, at 322, “(T]he deter- 
minative question is not what the Board thinks it should do, but 
what Congress has said it can do.” 

Section 1337(d) provides: 

If the Commission determines, as a result of an investigation 
under this section, that there is a violation of this section, it 
shall direct that the articles concerned, imported by any person 
violating the provision of this section, be excluded from entry 
into the United States. 

In investigation No. 337-TA-54 the ITC noticed for investigation 
unfair acts in the importation of articles manufactured by certain 
named companies. No determination has been made that any unfair 
methods of competition are involved in the importation of products of 
Canadian Tarpoly, nor have the acts of those determined to have 
violated the statute been shown to be attributable to petitioner.'® 
Appropriate findings as to products of petitioner are a condition 
precedent to their exclusion under 1337(d)." 

Further, 1337(c) specifically states that: 


Each determination under subsection (d) * * * of this section 
shall be made on the record after notice and opportunity for a 
hearing in conformity with the provisions of subchapter 2 of 
chapter 5 of title 5. All legal and equitable defenses may be pre- 
sented in all cases. 


The ITC is apparently under the misconception that the finding in the 
investigation leading to the issuance of the exclusion order of August 
25, 1979, that patent 984 is not invalid eliminates the necessity to 


10 The determinations of violations were based on default by Unipak and Conform, over whom the ITC 
asserts in personam jurisdiction. Unipak has appealed this determination. Appeal No. 80-4. 

11From the legislative history, it is beyond question that the words “‘the articles concerned, imported by 
any person * * *” were inserted to avoid the result here. See 62 Cong. Rec. 11241-244 (1922), which contains the 
following discussion: 


Mr. LENROOT. [Senator from Wisconsin, later Associate Judge, United States Court of Customs and 
Patent Appeals, 1929-1944.] * * * So, under the amendment now proposed, if one importer has indulged 
in unfair competition, and a finding to that effect is sustained and reported to the President, because one 
importer has been guilty of wrongdoing the President may fix rates from 10 to 50 percent ad valorem upon 
all merchandise, either of that character or any different character. * et 

Mr. REED. Let me ask the Senator whether, in the case he has just put, it would not be much wiser if 
we provided penalties to be visited upon the particular importer who violated the proper practices, and 
reach it in that way, instead of reaching it by excluding everybody? ; 

Mr. LENROOT. I think that is the way to reach it. The Senator from Utah has just called my attention 
to one of the amendments which is intended to be proposed, which will limit it to merchandise imported 
in violation of this act. Do I understand from the Senator from Utah, then, that it will not be a general 
rate imposed upon all merchandise but will be a rate imposed upon merchandise imported by a given 
individual who is guilty of violation of the act? 

Mr. Smoot. That is all there is to it, Mr. President. The criticism the Senator has just offered to the 
original paragraph is absolutely correct. Under that, if there had been one violation the President could 
have imposed the extra duty upon all importations, by any and every person, of that kind of merchandise, 
and that is why the committee is going to offer this amendment. : 

Mr. LENROOT. I am very frank to say that that very greatly improves the section. 


At that time the President issued the order following an investigation by the Tariff Commission [pred- 
ecessor of the ITC] and had the authority to order either additional duties or refusal of entry. 
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reconsider that issue in the future. This is error. In denying petitioner 
the right to question validity, petitioner has been denied rights specif- 
ically afforded by the above quoted provisions of 1337(c). Petitioner 
is further judged to be in violation of the Act until it proves compliance. 
The imposition of such a burden of proof may well determine the out- 
come of litigation, and in my view this burden has been improperly 
placed on petitioner who is being treated differently from the named 
respondents in the investigation which led to the order, without 
justification or explanation. This attempt to shift the burden is pro- 
scribed by the Administrative Procedures Act 5 U.S.C. 556(d) (APA) 
and the Commission’s own rules.” 

If the ITC or Sealed Air, the original complainant, wishes to effect 
a temporary exclusion of the preducts of Canadian Tarpoly while the 
infringement question is under consideration, it must do so in accord- 
ance with 1337(e). Under that section Congress has provided addi- 
tional protection for a person in the position of petitioner. One whose 
products are affected by an exclusion order during the pendency of an 
investigation is entitled to entry of its goods under bond. 

I find the creation of a proceeding of the nature described in para- 
graph 3 ultra vires of the authority of the ITC. 


THE VIEW OF MAJORITY 


The majority states that there are at least two “meaningful legal 


remedies” available to petitioner here without resort to mandamus. 
The first is the paragraph 3 procedure for determination of the sole 
issue of infringement, which I have previously discussed. 

As a second, the majority suggests that petitioner secure an appeal- 
able judgment from the U.S. Court of International Trade by making 
a shipment of its pool covers to the United States, and, assuming the 
articles are refused entry, filing a protest with Customs and, assuming 
that is refused, instituting proceedings before the Court of Inter- 
national Trade (formerly the U.S. Customs Court), and then appealing 
to this court. I cannot agree with the majority that the availability of 
a collateral attack on an ITC order by this contrived action against 
acts of Customs cures the deprivation of a right of direct appeal to 
this court, given to petitioner under 19 U.S.C. 1337(c) and which the 
scope of the order has effectively precluded.” 


2 The complainant has the burden of proof of infringement under 19 CFR 210.42(a). Cf. Ezzon Corp. v. 
F.T.C., 411 F. Supp. 1362, 1379 (D.C. Del. 1976). The ITC has no published rules pertaining to a par. 3 
type proceeding. 

1319 U.S.C. 1337(c) reads in part: 

Any person adversely affected by a final determination of the Commission under subsection (4), 
(e), or (f) of this section may appeal such determination to the United States Court of Customs and 
Patent Appeals. 

In Import Motors, Ltd. v. U.S. International Trade Commission, 63 CCPA 57, 530 F. 2d 940, 188 USPQ 491 

(1976), this court indicated that appeal rights are not limited to parties below. 
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Clearly, petitioner is adversely affected by a final order of the ITC 
which is devised to preclude one in the position of petitioner from 
raising substantive appealable issues and has been denied relief there- 
from. The use of mandamus authority will do no more than preserve 
the full appellate jurisdiction of this court. 

The majority treats the question here simplistically as one involving 
the exercise of discretion by the Commission in choosing between two 
legal remedies, one of which better protects the interests of U.S. 
industry and, thus, reasonably was chosen. It is not. The question 
is whether the chosen remedy is within the Commission’s statutory 
authority. The majority divorces the Commission’s authority to issue 
exclusionary orders from the express limitation in 1337(d) that a 
determination of violation must precede its direction that the articles 
concerned be excluded from entry. Appropriate findings as to the 
articles concerned in this petition have not been made and the articles, 
thus, cannot be excluded by an order under 19 U.S.C. 1337(d). 

The majority’s reliance on Buttfield v. Stranahan, 192 U.S. 470 
(1904), is misplaced. The issue here is not whether the statute is a 
valid exercise of Congress’ plenary power over foreign commerce and 
whether that power has been properly delegated to the ITC. The 
issue is whether the ITC has acted in accordance with its statutory 
mandate. I find that it has not. 

Finally, the majority’s interpretation of the statute is irreconcilable 
with the minimum standards set forth in the APA which has been 
specifically made applicable to ITC adjudications. The APA requires 
notice, hearing, and findings prior to imposition of a sanction. That 
the order or effect may be temporary or only an initial determination 
does not make it sustainable. Cf. Ligon Specialized Hauler Ine. v. I.C.C. 
587 F. 2d 304, 315-20 (CA 6 1978). 
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radio band signals. After installation of the converter in an auto- 
mobile equipped with an AM radio receiver, the FM converter 
permits the user to listen to FM broadcasts on the AM radio receiver. 
To obtain FM reception, the AM radio must be tuned to 1400 kHz 
and the FM converter turned on. FM stations are selected by the 
tuning knob on the FM converter, but volume must be controlled by 
the volume knobon the AM radio. Theissue is whether FM converters 
are radio receivers within the purview of item 685.21, TSUS. In an 
opinion by Newman, J., the court finds that since the converters lack 
an audio amplifier and any means to control the volume of sound, 
and in FM to AM signal conversion, the converters do not function 
as radio receivers, nor are they known in the electronics trade as 
radio receivers, they are not within the common or commercial 
understanding of that term, as used in item 685.21, TSUS. In essence, 
FM converters are a radio accessory that allows the user to adapt 
his AM car radio to receive FM transmission, and hence are properly 
dutiable as other radiobroadcasting reception apparatus under 
item 685.25, TSUS, as claimed by plaintiff. 


[ Judgement for plaintiff.] 
(Decided January 27, 1981) 
Mandel & Grunfeld, Esqs. (Steven P. Florsheim and Robert B. Silverman, Esqs. 
of counsel) for the plaintiff. 
Thomas S. Martin, Acting Assistant Attorney General: Joseph I. Liebman, 


Attorney in Charge, International Trade Field Office, Commercial Litigation 
Branch (Madeline B. Kuflik, trial attorney) for the defendant. 


Newman, Judge: In this action, plaintiff contests the classification 
by Customs at the Port of New York of certain merchandise impordet 
from Taiwan during the years 1977 and 1978 described on the com- 
mercial invoices as ““FM Micro-Converter Radio, Model No. FMC- 
1C, Audiovox Brand.’’ Customs classified the imports (excepting those 
in entry No. 519854) as solid state (tubeless) radio receivers designed 
for motor-vehicle installation, and assessed duty at the rate of 10.4 
per centum ad valorem, as specified in item 685.21 of the Tariff 
Schedules of the United States (TSUS). In entry No. 519854, Customs 
classified the merchandise under item 685.24, TSUS, which provides 
for the same rate of duty on solid state (tubeless) radio receivers other 
than those designed for motor-vehicle installation. However, defendant 
has abandoned its classification under item 685.24, and contends that 
the merchandise in entry No. 519854 is likewise properly dutiable 
under item 685.21, TSUS. 

Flaintiff claims that the subject merchandise is properly dutiable as 
radiobroadcasting reception apparatus other than radio receivers at 
the rate of 6 per centum ad valorem, either under item 685.25, TSUS, 


336-951 0 - 81 - 3 
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as modified by T.D. 68-9 (respecting the merchandise entered in 
1977), or item 685.29, TSUS, as modified (respecting the merchandise 
entered in 1978).' Alternatively, plaintiff claims that the merchandise 
is properly dutiable at the rate of 5.5 per centum ad valorem under the 
provision in item 688.40, TSUS, as modified, for electrical articles and 
electrical parts of articles, not specially provided for. 


ISSUE PRESENTED 


Plaintiff concedes that the imports are solid-state (tubeless) devices 
designed for motor-vehicle installation. (R. 4). The basic dispute is 
whether the FM converters are classifiable as “radio receivers’. 


FINDINGS OF FACT? 


After hearing the testimcny of the witnesses, e- amining the ex- 
hibits, and considering the briefs of counsel for the respective parties, 
the ccurt makes the following findings of fact, separately num- 
bered: 

1. The imported FM converters are solid-state (t.beless) devices 
designed for motor-vehicle installation. 

2. After installation of the converter in an automobile «quipped 
with an AM radio receiver, the FM converter permits the u:er to 
listen to FM broadcasts on the AM radio receiver. The sole unction 
of the FM converter is to receive FM radio waves and te convert 
them into AM radio band signals. Thus, the audio informs tion that 
was broadcast on an FM station is presented in an AM format so 
that it can be played through an AM radio. To perform its function, 
the converter first receives the FM waves, decodes the : udio infor- 
mation on them and then encodes them on an AM signal o- frequency. 
Hence, the FM converter allows the user to adapt his / M car radio 
receiver to receive FM transmission. 

3. To function properly, the converter must be connected between 
the autcmobile antenna and the antenna receptacle of the AM radio 
receiver. An FM converter is installed in an automobile by dis- 
connecting the antenna cable from the AM radio, plugging the cable 
into the receptacle on the back of the converter, and connecting a 
similar cable at the back of the converter to the antenna receptacle 
on the AM radio. The power lead wire at the back of the converter 
is then attached to any available 12-volt electrical terminal, and the 
unit is mounted in a convenient location with the bracket provided. 

! Plaintiff incorrectly believes that item 685.29, TSUS, is applicable to the 1978 entries of merchand'se, 
which occurred in February 1978. However, item 685.29, TSUS, applies only to merchandise entered on or 
after April 11, 1978. See Presidential Proclamation 4561 of Apr. 7, 1978, 43 F. R. 15127 (1978). 


2 The record in this case consists of the testimony of six witnesses (five for plaintiff and one for defendant) 


and eight exhibits (five for plaintiff and three for defendant). The official papers were received in evidence 
as an unmarked exhibit. 
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4. AM radio reception is obtained by operating the AM radio 
in its usual manner. The FM converter is off at this time. To obtain 
FM reception, the AM radio must be tuned to 1400 kilohertz (kHz) 
and the FM converter turned on. FM stations are selected by the 
tuning knob on the FM converter, but volume must be controlled 
by the volume knob on the AM radio. 

5. The FM converter has a tuner and 1400 kHz oscillator, but 
does not have an audio amplifier, transducer or volume control. 

6. An audio amplifier is a device which takes the minute level of 
the audio signal product coming out of the detector stage (which 
corresponds to the original signal transmitted) and amplifies it or in- 
creases its strength to a suitable level where it is capable of driving a 
sound reproducing transducer, such as a speaker, headphone or 
earphone. 

7. The term ‘‘transducer’ refers to a device that changes one form 
of energy into another. With respect to radio receivers, the usual 
function of a transducer is to change an electrical signal into an acous- 
tic or sound signal. This function is usually accomplished through 
spe :kers or headphones. 

8. The production of sound is not a necessary requirement for a 
radio receiver. Although the transducer is the element which converts 
the audio electrical signal to audible sound, the transducer is not a 
necessary component of a radio receiver per se. 

9. The output of an FM converter is not an audio signal, b:.t is an 
AM (amplitude modified), RF (radio frequency) signal at «:, roxi- 
m: tely 1400 kHz. 

10. An FM converter has a tuner which picks up radio frequency 
signals, amplifies the radio frequency signals, produces an intermediate 
fr-quency (IF) signal, and detects the audio information which has 
be*n modulated or encoded onto the incoming radio signal. The 
mi* ute audio signal obtained from the tuner in the FM converter is 
then modulated onto a constant or fixed 1400 kHz carrier radio fre- 
quency signal produced by a fixed oscillator. 

11. The 1400 kHz oscillator converts the audio signal into a signal 
wiich may be used by the AM receiver in the car. 

12. The sound of an FM broadcast may be obtained from the tuner 
po tion of the FM converter. At the trial, defendant’s expert witness 
denonstrated that a radio broadcast on the FM converter may be 
heard by attaching a crystal earphone inside the unit to the output 
of the detector in the tuner portion of the converter. Defendant’s 
witness was able to demonstrate some minimal sound production 
through a similarly attached loudspeaker. 

13. The imports are referred to in the electronics trade as FM 
converters and not as radio receivers. 
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PARTIES’ CONTENTIONS 


Plaintiff maintains that since the FM converters do not have an 
audio amplifier and sound control, they do not fall within the common 
meaning of the term “radio receiver;” that the converters are properly 
classifiable as radicbroadcasting reception apparatus other than radio 
receivers inasmuch as they presumptively perform a broadcasting 
receiving function; and alternatively, that since the fixed 1400 kHz 
oscillator performs a second significant function, the imports are 
more than radio receivers or reception apparatus, and therefore are 
classifiable as electrical articles, not specially provided for. 

Defendant contends that the FM converters fall within the common 
meaning of the term “radio receiver” since they are devices that 
convert radio waves into perceptible signals; and that lexicographic 
authorities do not require that a radio receiver have a separate audio 
amplifier or audio output. Alternatively, defendant asserts that if 
a radio receiver requires an audio amplifier, the imports are classi- 
fiable as unfinished radio receivers pursuant to General Intcrpr.- 
tative Rule 10(h), TSUS. 


CONCLUSIONS OF LAW AND DISCUSSLON 


Central to the issue presented is the common meaning of the term 
“radio receiver.” Common meaning is always a matter of judicial 


knowledge, but courts may and do, consult dictionaries, lexicons, 
and other reliable sources of information as an aid to their knowledge. 
Further, in determining common meaning, the court may properly 
consider the testimony of witnesses, but such testimony is not binding 
and may be accepted or rejected as appears proper. See Sturm, 
Customs Law and Administration (1980), pp. 454-56, and cases cited. 

The following lexicographic definitions of radio receiver have been 
called to the court’s attention: 

McGraw-Hill Dictionary of Scientific and Technical Terms (1974): 
Radio receiver—A radio receiver is a device that converts radio 
waves into intelligible sound or other perceptible signals. 

IEEE Standard Dictionary of Electrical and Electronics Terms 
(1972): Radio receiver—A radio receiver is a device for converting 
radio frequency power into perceptible signals. 

Cooke & Markus, Electronics & Nucleonics Dictionary (McGraw- 
Hill 1960): Radio receiver—A receiver that converts radio waves 
into intelligible sounds or other perceptible signals. Also called radio, 
radio set, and receiver set. 

Both parties rely upon the foregoing definitions, but sharply 
disagree as to whether the imports convert radio waves into percep- 
tible signals. But in my view, it is unnecessary to resolve the highly 
esoteric question of what constitutes a perceptible signal for purposes 
of the above technical definitions. Fundamentally, in the absence of 
contrary legislative intent, tariff terms are not to be consti‘ued in 
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accordance with a technical or scientific meaning where that meaning 
differs from the common or commercial meaning. See Sturm, supra, 
at 453, and cases cited. Moreover, “it is to be kept in mind that in a 
tariff statute Congress ordinarily employs terms in their commercial 
sense’. Esco Manufacturing Co., aka J. Hofert Co. v. United States, 
63 CCPA 71, 73, C.A.D. 1167, 530 F. 2d 949 (1976). See also Ame- 
liotex, Inc. v. United States, 65 CCPA 22, C.A.D. 1200, 565 F. 2d 
674 (1977). 

Respecting the meaning of “radio receiver’ as that term is used in 
the electronics trade, the court finds the testimony of plaintiff’s five 
witnesses definitely more persuasive than the testimony of defendant’s 
sole witness. Plaintiff’s witnesses had long commercial experience in 
the consumer electronics industry and a thorough familiarity with the 
design and trade terminology related to radio receivers and FM con- 
verters. Defendant’s sole witness, on the other hand, was a professor 
of electrical engineering and electrophysics at the Polytechnic Institute 
of New York, and as primarily a scientist and experimental analyst, 
had relatively limited trade experience. 

The record in this case establishes by a clear preponderance of the 
evidence that a “radio receiver,” as that term is commonly used in 
the electronics industry, consists of at least a tuner plus an audio 
amplifier. Cf. Symphonic Electronics Corp. v. United States, 72 Cust. 
Ct. 211, C.D. 4543 (1974); Symphonie Electronics Corp. v. United 
States, 77 Cust. Ct. 147, C.R.D. 76-5 (1976). See also the schematic 
block diagrams in the “Encyclopaedia Britannica,’ 1970 edition, 
volume 18, pages 1092-93, which lend support to the testimony of 
plaintiff’s witnesses.* The FM converters have a tuning section and 
a 1400 kHz fixed oscillator, but lack an audio amplifier. Defendant’s 
demonstration at the trial (through its expert witness), that FM 
reception could be heard on the converter without an audio amplifier 
by tapping into the detector stage of the tuner portion of the converter 
with a crystal earphone, is not demonstrative that an FM converter 
is classifiable as a “radio receiver” as that term is commonly under- 
stood in the electronics trade. While defendant’s demonstration proves 
that the function of the converters’ 1400 kHz oscillator could be by- 
passed and the use of the AM radio eliminated, obviously the imports 
were not designed nor intended to be used in such contrived manner. 
Furthermore, the court may take judicial notice of the fact that 
headsets are not normally used as transducers in automobile radios, 
and that it would be quite unusual for a radio listener to attach a 
transducer to the output of the detector stage of an automobile radio 
receiver. Moreover, it is evident that the lack of any means of con- 


3 A low fidelity radio receiver (e.g. a table radio) for home entertainment normally includes, in addition 
to a tuner and audio amplifier, a speaker within its cabinet. 

4It is interesting to note that the first radio receiver, demonstrated by Heinrich Hertz in Germany in 
1887, consisted simply of an open wire loop with spheres attached to the ends to form a gap. The presence 
of radio waves was detected by observing a spark set up on the sphere gap. However, the Hertz device had 
no practical application. See ‘Encyclopaedia Britannica,” 1970 ed., vol. 18, p. 1090. 
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trolling the volume of the sound would make any radio reception 
device commercially impracticable for use as a radio receiver in an 
automobile. 

Unlike conventional radio receivers designed for automobile installa- 
tion on which sound may be heard when connected to a speaker, FM 
converters in normal use are not capable of producing sound upon 
attachment to a speaker since the converter does not produce an audio 
signal as its end product. Rather, the end product of an FM converter 
is an AM radio frequency signal modulated by FM audio information. 
Such signal must be processed by the automotive AM radio—like any 
other AM signal—before an audible signal (sound) is produced. The 
short of the matter is the imports do not function as conventional 
radio receivers. The sole function of the FM converter is to receive 
and then convert FM radio signals into AM radio wave signals. Plainly, 
conventional radio receivers do not perform such FM to AM signal 
conversion functicn. 

Notwithstanding that the subject imports were invoiced and de- 
scribed on their packaging as “FM Microconverter Radio,” the record 
establishes that the ccnverters are bought, sold, and referred to ia 
the electronics trade as FM converters or converters, and not as radio 
receivers or as radios. Significantly, plaintiff’s promotional literature 
(collective exhibit 5) shows that the terminology used by plaintiff in 
advertising and marketing the subject merchandise is FM converter 
(R. 175-180). And the fact that the imports bear a label showing 
compliance with the rules and regulations of the Federal Communica- 
tions Commission pertaining to radio receivers (47 CFR part 15, sub- 
part C) is not controlling as to their tariff classification. Cf A. N. 
Deringer, Inc. v. United States, 63 CCPA 37, 42, C.A.D. 1161, 524 F. 2d 
1215 (1975). In any event, the instructions for completing FCC form 
740, attached to the official entry papers, in enumerating the typical 
examples which require the use of the form, make a distinction 
between radio and TV receivers and converters. 

In support of its contention that a “radio receiver” within the com- 
mon meaning of that term is not required to have an audio amplifier or 
volume control (as claimed by plaintiff), defendant cites Davar Prod- 
ucts, Inc. v. United States, 245 F. Supp. 460 (S.D.N.Y. 1965). There, 
the district court held that certain crystal or germanium diode radio 
receiving sets, which included a transducer and were suitable for use 
as conventional radios, were subject to the excise tax on radio receiving 
sets under section 4141 of the Internal Revenue Code of 1954, as 
amended. The district court found that although the germanium 
diode radios lacked certain features commonly found on noncrystal 
commercial radios, i.e., volume control, amplifier and correct tuning 
calibration, the radios in question were “capable of receiving and 
auraliy reproducing broadcasts by commercial radio stations’ (italic 
added) and were suitable for use as conventional radios, which was 
held to be the crucial factor. 
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Unlike the Davar radios, the subject FM converters are not capable 
of aurally reproducing broadcasts by commerical radio stations 
(except through an AM radio), and are not suitable for use as con- 
ventional radios. Consequently, Davar does not support the Govern- 
ment’s position in the present case, but instead, tends to support 
plaintiff’s argument. 

Defendant’s argument that the imports are classifiable under item 
685.21, TSUS, as unfinished radio receivers by virtue of General 
Interpretative Rule 10(h),> is without merit. While amplification is 
performed by the audio amplifier of the car’s AM radio, the latter is 
not a missing part of the converter. For purposes of converting FM to 
AM redio signals, the converters are imported ard sold as ccmplete 
units end require no finishing by the addition of en audio amplifier or 
sound control. Stated differently, the KM converters do not become 
finished radio receivers by connection to the automobile’s AM radio, 
but in essence the converters are a complete radio accessory which 
permits the reception of KM broadcasts on the AM car radio. 

In summary, inasmuch as the FM converters do not have an 
audio amplifier and volume control, nor in performing FM to AM 
signal conversion do they function as conventional radio receivers; 
and since they are not known as, or referred to, in the electronics 
industry as radio receivers, the imports are not within the common or 
commercial understanding of that term. Hence, plaintiff has overcome 
the presumption of correctness attaching to the classification of the 
Customs Service under item 685.21, TSUS. 

We now turn to plaintifl’s primary claim under item 685.25, TSUS, 
and its alternative claim under item 688.40, TSUS. 

Although plaintiff has overcome the presumption that the imports 
are radio receivers, the presumption arising out of the classification 
under the superior heading to item 685.21 that they are radiobroad- 
casting reception apparatus stands intact. United States v. New York 
Merchandise Co., 58 CCPA 53, C.A.D. 1004, 435 F. 2d 1315 (1970). 
Consequently, plaintiff’s primary claim under item 685.25, TSUS is 
sustained. 

Plaintiff has not established its alternative claim that the imports 
are more than radiobroadcasting reception apparatus by reason of 
their 1400 K Hz fixed oscillator. Indeed, plaintiff’s witness Eric Sky 
testified that the FM converter is a reception apparatus (R. 57) and 
that the fixed oscillator is part of the reception device (R. 66). 
Therefore, plaintiff’s attempt to transform conversion into a second 
significant function of the imported article separate and distinct 
from reception is unsupported by the record. 

On the law and the facts, the court concludes: 

Plaintiff has established that the subject merchandise was errone- 
ously classified by Customs under item 685.21, TSUS, and has sus- 

5 This rule reads: 


(h) unless the context requires otherwise, a tariff description for an article covers such article, whether 
assembled or not assembled, and whether finished or not finished; 
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tained its primary claim that the merchandise is properly dutiable 
under item 685.25, TSUS; 
Plaintiff’s alternative claim under item 688.40, TSUS, is dismissed. 
Judgment will be entered accordingly. 


(Ship Op. 81-12) 


THE Dr Lavat SEPARATOR COMPANY, PLAINTIFF, v. UNITED StaTEs, 
DEFENDANT 


Court No. 72-10-02161 


On-farm bulk milking tanks 
[Judgment for defendant.] 
(Decided January 30, 1981) 


Rode & Qualey (John S. Rode on the brief) for the plaintiff. 

Thomas S. Martin, Acting Assistant Attorney General, Joseph I. Liebman, 
Attorney in Charge, International Trade Field Office, Commercial Litigation 
Branch (James A. Resti on the briefs), for the defendant. 

Forp, Judge: This action is submitted to the court pursuant to a 
motion for summary judgment by defendant. The involved mer- 
chandise was originally the subject of a decision in The De Laval 
Separator Company v. United States (De Laval 1), 78 Cust. Ct. 95, 
C.D. 4693, 434 F. Supp. 656 (1977), rev’d 65 CCPA 48, C.A.D. 
1204, 569 F. 2d 1134 (1978), reh. den. April 27, 1978. The record in 
De Laval 1 was incorporated herein. 

The merchandise involved consists of stainless steel farm tanks 
which were imported without a refrigeration unit. They were classified 
by Customs under item 661.35, Tariff Schedules of the United States, 
as “refrigerators and refrigerating equipment, whether or not electric, 
and parts thereof” and were assessed with duty at 6 percent ad 
valorem. 

Plaintiff contends the imported merchandise is entitled to entry 
free of duty under item 666.00, Tariff Schedules of the United States, for 
the reasons set forth, infra. Plaintiff further contends the doctrine of 
stare decisis is not applicable where there is a showing of clear error 
in the prior case or unlitigated issues of law or fact. 

Defendant filed a motion for summary judgment pursuant to rules 
8.2 and 4.12 of the rules of this court on the basis of the decision in De 
Laval 1, which it contends is stare decisis. The statement of material 
facts as to which there are no genuine issues of fact to be tried has been 
set forth by defendant as follows: 

1. The merchandise involved in this case is described in the 
complaint as ‘Farm Tanks without refrigeration units.” 

2. The merchandise involved in this case is described on the 
commercial invoices included in the entry papers as “Farm Tanks 
without refrigeration units,’ and bear model numbers E550R, 
E600R0, E650R, E800R0, E1000R0, E1250R0, E1500R0, and 
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E2000R0. The merchandise imported under entry No. 72- 
119324, protest No. 3801-—2-000306, while bearing the same 
model numbers (E800R0, E1000R0, E1500R0) are described 
on the commercial invoices as ‘‘Bulk Coolers. 

3. The merchandise is identical in all respects to the merchan- 
dise involved in De on Separator Co. v. United States, 78 Cust. 
Ct. 95, C.D. 4693, 434 F. Supp 656 (1977), rev’d 65 CCPA 48, 
C.A.D. 1204, 569 F. 2d 1134 (1978), reh. den. April 27, 1978, 
the record of which has been incorporated in this action. 


Plaintiff admits the foregoing but asserts the following, which it 
contends are genuine issues of fact to be tried: 


1. A genuine issue of fact exists with respect to the question 
of whether or not the imported farm tanks are solely or chiefly 
used as a part of a refrigerator; it is plaintiff’s contention that the 
imported farm tanks are neither solely nor chiefly so used. 

2. A genuine issue of fact exists with respect to the question of 
whether the imported tanks are chiefly used to refrigerate milk; 
plaintiff contends that the imported tanks are solely and chiefly 
used for the handling of agricultural products. 

3. A genuine issue of fact exists with respect to the question 
of whether the imported tanks are within the meaning of the 
term ‘milking machines” in item 666.00, TSUS, by virtue of 
their design, construction, and actual use. It is plaintiff’s alterna- 
tive claim herein that the farm tanks are so designed, constructed 
and used that they are, in fact, milking machines. 


The Court of Customs and Patent Appeals in De Laval 1 has 


heretofore determined the issues in paragraphs 1 and 2 of plaintiff’s 


statement as follows: 

We shall assume arguendo, without deciding, that the imported 
farm tanks are encompassed by the broad sweep of item 666.00. 
We shall assume, further, that the tanks are neither refrigerators 
nor refrigerating equipment within the meaning of item 661.35. 

Nevertheless, the imported farm tanks are clearly parts of 
refrigerators under item 661.35 because they are solely or chiefly 
used as parts of refrigerators. See General Interpretative Rule 
10(ij) which states: “a provision for ‘parts’ of an article covers a 
product solely or chiefly used as a part of such article * * *.” 
Each imported tank is designed so that, without modification, it 
may be connected to a refriger ‘ation unit. The tank will not func- 
tion and operate for the purpose for which it is intended without 
the refrigeration unit. In our view, the various nonrefrigeration 
functions which appellee attributes to the tanks ( (e.g., storage 
sanitation, mixing, measuring) are merely ancillary to the primary 
function of refrigerating milk on a dairy farm. Certainly, with 
respect to storage and sanitation, these functions are common to 
any refrigerator. We note that each tank as imported contains 
the following component parts: thermal insulation which helps 
maintain the milk in a cool state as long as possible; an agitator 
which moves the milk across the bottom of the tank and prevents 
freezing when the unit is operating; a built-in thermometer which 
indicates the temperature of the milk in the tank; and refrigera- 
tion and electrical control panels which control the refrigeration 
process. These component parts are all indicia of a product 
which, in the language of General Interpretative Rule 10(jj), is 
solely or chiefly used as a part of a refrigerator. [Pp. 49-50.] 
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It is noted the claim for milking machines contained in paragraph 3 
of plaintiff’s statement, supra, was contained in the complaint filed 
herein and in De Laval 1. Accordingly, plaintiff in De Laval 1 had 
the opportunity to present evidence with respect to the claim for 
milking machines. At least some evidence with respect to milking 
machines was in fact adduced by plaintiff in De Laval 1 through 
the testimony of Mr. Guest. The witness indicated the production 
of milk involves three major phases, i.e., the harvesting (milking), 
handling (conducting the milk to the tank), and storage in the tank. 
It is axiomatic that any claim which is not pressed is deemed aban- 
doned. 

The proposed testimony, as indicated in the affidavit of counsel 
for plaintiff, with respect to the use of the complete milking system 
would, in effect, be cumulative of the testimony of Mr. Guest. In any 
event, in the opinion of the court, such testimony would merely 
establish that said tanks are parts of the complete milking system. 
Therefore, headnote 1, schedule 6, part 4, subpart A would be control- 
ling whether the court were to consider the provision for milking 
machines or the other claims made herein and in De Laval 1. 

The Court of Customs and Patent Appeals made the following 
observation with respect to said headnote: 

Furthermore, we believe that headnote 1 of schedule 6, part 4, 
subpart A demonstrates a clear congressional preference for 
classification in subpart A vis-a-vis any other subpart of part 4. 
That headnote reads as follows: “(A machine or appliance which 
is described in this subpart and also is described elsewhere in this 
part is classifiable in this subpart.”’ The invasive language of this 
headnote is applicable to all other subparts of part 4; moreover, 
articles which meet the description of parts thereof in an item of 
subpart A are subject to the headnote. Costa International Corp. 
v. United States, 58 CCPA 48, C.A.D. 1003, 434 F. 2d 1053 (1970) ; 
American SF Products, Inc. v. United States, 61 Cust. Ct. 257, 
C.D. 3593, 291 F. Supp. 685 (1968). Applying the headnote, it 
follows that item 661.35, which is in subpart A, must prevail 
over item 666.00, which is in subpart C. 

Appellee contends that headnote 1 of schedule 6, part 4, sub- 
part A is inapplicable because the imported. merchandise is not 
a machine or appliance which is described in subpart A. It is 


clear from our discussion above that we disagree with this con- 
tenvion: ~~. "Wie. ous 


Additionally, plaintiff contends the decision of the appellate court 
in De Laval 1 is erroneous both with respect to the applicability of 
General Interpretative Rule 10(jj) and the question of whether the 
provision for on-farm equipment for handling or drying of agricul- 
tural products was a specific provision. The court addressed itself to 
the issue and stated as follows: 

Having decided that the imported tanks are parts of refrigerators 
under item 661.35, and assuming that they are also blanketed by 


item 666.00, we next must determine which item prevails. In this 
regard, the Customs Court was mindful of General Interpreta- 
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tive Rule 10(ij) which states: ‘‘a provision for ‘parts’ of an article 
covers a product solely or chiefly used as a part of such article, 
but does not prevail over a specific provision for such part.” [Italic 
added.] The court found that the provisions of item 666.00 are 
sufficiently specific to prevent classification as parts of refrigera- 
tors under item 661.35. We disagree. 

Item 666.00 contains two provisions which are pertinent to the 
case at bar: (1) ‘on-farm equipment for the handling or drying of 
agricultural or horiticultural products,” and (2) “agr ic ultural and 
hortic ultural implements not specially provided for.” Both pro- 
visions are, by their very terms, sweeping in scope.* Assuming that 
they encompass the imported farm tanks, it is quite clear that 
they also encompass countless other products which find utility 
on a farm. They are scarcely the “specific provisions” which 
would invoke the operation of General Interpretative Rule 
10(ij) in order to prevent classification as parts of refrigerators 
under item 661.35. Neither provision of item 666.00 is an eo 
nomine or “specific provision,” as that term is used in Rule 
10(ij), for the imported farm tanks. See Parts Manufacturing 
Associates v. United States, 73 Cust. Ct. 42, 48, C.D. 4552, 
377 F. Supp. 1356, 1359 (1974) * * *. [Pp. 50-51.] 

*Contrast the provision in item 685.22 for ‘‘[rjadiotelegraphic 
and radiotelephonic transmission and reception apparatus; radio 
broadcasting and television transmission and reception apparatus 
and parts thereof.” This provision was held to describe radios in 
detailed, definitive, and explicit language and, accordingly, to be 
a specific provision within the meaning of rule 10(jj). Robert 
Bosch Corp. v. United States, 63 Cust. Ct. 187, C.D. 3895, 305 F. 
Supp. 921 (1969). 

Inasmuch as the newly claimed provision for milking machines is 
specific, the tanks would only be considered parts of the milking sys- 
tem as indicated supra. Rule 10(jj) would, therefore, have no appli- 
cability in such instance in view of headnote 1, schedule 6, part 4, 
subpart A. Rule 10(ij), being a rule of interpretation must yield to the 
congressional intent expressed in said headnote. Esco Manufacturing 
Co. aka J. Hofert Co. v. United States, 63 CCPA 71, C.A.D. 1167, 530 
F. 2d 949 (1976). 

The foregoing argument was presented by plaintiff to the Court of 
Customs and Patent Appeals in its motion for rehearing in De Laval 
1, which was denied. 

Plaintiff contends the doctrine of stare decisis is not applicable 
in this case. Plaintiff urges, by virtue of the new claim and clear 
error on the part of the Court of Customs and Patent Appeals in De 
Laval 1 that said doctrine is not controlling herein. The applica- 
bility of the doctrine of stare decisis is within the discretion of the 
court. Hertz v. Woodman, 218 U.S. 205 (1910); Marianao Sugar 
Trading Corp. v. United States, 29 Cust. Ct. 275, C.D. 1481 (1952), 
aff'd 41 CCPA 236, C.A.D. 557 (1954). Stare decisis in the instant 
action is, in the opinion of the court, applicable. 

In view of the foregoing, defendant’s motion for summary judgment 
is granted. 

Judgment will be entered accordingly. 
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International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 


DEPARTMENT OF THE TREASURY. 


The appended notices relating to investigations by the United 
States International Trade Commission are published for the infor- 
mation of Customs Officers and others concerned. 


Wiuuram T. ARcHEY, 
Acting Commissioner of Customs. 


In the Matter of 
CERTAIN CoIN-OPpERATED AUDIO- 
VISUAL GAMES AND COMPONENTS 
THEREOF 


Investigation No. 337-TA-87 


Commission Hearing on the Presiding Officer’s Recommendation and on 
Relief, Bonding, and the Public Interest, and the Schedule for Filing 
Written Submissions 


AGENCY: U.S. International Trade Commission. 


ACTION: The scheduling of oral arguments and briefing for inves- 
tigation No. 337-TA-87, Certain Coin-Operated Audiovisual Games 
and Components Thereof. 

Notice is hereby given that the presiding officer has issued a recom- 
mended determination that there is a violation of section 337 of the 
Tariff Act of 1930 (19 U.S.C. 1337) in the unauthorized importation 
into the United States and sale of certain coin-operated audiovisual 
games which are the subject of the Commission’s investigation. Ac- 
cordingly, the recommended determination and the record of the 
hearing have been certified to the Commission for review and a Com- 
mission determination. Interested persons may obtain copies of the 
nonconfidential version of the presiding officer’s recommendation (and 
all other public documents on the record of the investigation) by 
contracting the Office of the Secretary, U.S. International Trade 
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Commission, 701 E Street NW., room 161, Washington, D.C. 20436; 
telephone 202-523-0161. 


COMMISSION HEARING: The Commission will hold a public 
hearing on March 16, 1981, in the Commission’s Hearing Room, 
701 E Street NW., Washington, D.C. 20436, beginning at 10 a.m. 
The hearing will be divided into two parts. First, the Commission 
will hear oral arguments on the presiding officer’s recommended deter- 
mination that a violation of section 337 of the Tariff Act of 1930 
exists. Second, the Commission will hear presentations concerning 
appropriate relief, the effect that such relief would have upon the 
public interest, and the proper amount of the bond during the Presi- 
dential review period, in the event that the Commission determines 
that there is a violation of section 337 and that relief should be granted. 
These matters will be heard on the same day in order to facilitate the 
completion of this investigation within time limits established under 
law and to minimize the burden of this hearing upon the parties. The 
procedure for each portion of the hearing follows. 


ORAL ARGUMENTS: Any party to the Commission’s investiga- 
tion or any interested Government agency ray present an oral 
argument concerning the presiding officer’s recommended determina- 
tion. Such arguments will be limited to 20 minutes (exclusive of time 
consumed by questions from the Commission or its advisory staff) 
unless the parties make a timely request for additional time for 
making their arguments based on a showing of need. This time may 
be used in any way the party or agency making argument sees fit, 
l.e., a portion of the time may be reserved for rebuttal or devoted 
to summation. The oral arguments will be held in the following order: 
complainant, respondents, Government agencies, and the Commis- 
sion investigative attorney. Any rebuttals will be held in this order: 
respondents, complainant, Government agencies, and the Commission 
investigative attorney. Persons making oral argument are reminded 
that such argument must be based upon the evidentiary record certi- 
fied to the Commission by the presiding officer. 


ORAL PRESENTATIONS ON RELIEF, BONDING, AND THE 
PUBLIC INTEREST: If the Commission finds that a violation of 
section 337 has occurred, it may issue (1) an order which could result 
in the exclusion of the subject articles from entry into the United 
States and/or (2) an order which could result in one or more respon- 
dents being required to cease and desist from engaging in unfair 
methods of competition or unfair acts in the importation and sale of 
such articles. Accordingly, the Commission is interested in hearing 
presentations which address the form of relief, if any, which should be 
ordered. 
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If the Commission finds that a violation of section 337 has occurred 
and orders some form of relief, the President has 60 days to approve 
or disapprove the Commission’s action. During this period, the 
subject articles would be entitled to enter the United States under 
a bond in an amount determined by the Commission and prescribed 
by the Secretary of the Treasury. The Commission is_ therefore 
interested in hearing presentations concerning the amount of the 
bond, if any, which should be imposed. 

If the Commission concludes that a violation of section 337 has 
occurred and contemplates some form of relief, it must consider the 
effect of that relief upon the public interest. The factors which the 
Commission will consider include the effect that an exclusion order 
and/or a cease and desist order would have upon (1) the public health 
and welfare, (2) competitive conditions in the U.S. economy, (3) 
the U.S. production of articles which are like or directly competitive 
with those which are the subject of the investigation, and (4) US. 
consumers. 

Following the oral arguments on the presiding officer’s recommen- 
dation, parties to the investigation, Government agencies, public 
interest groups, and interested ‘members of the public may make 
oral presentations on the issues of relief, bonding, and the public 
interest. Such presentations will be limited to 10 minutes (exclusive 
of time consumed by questions from the Commission and its ad- 


visory staff) and may include the testimony of witnesses. This por- 
tion of the hearing is legislative in nature; presentations need not be 
confined to the evidentiary record certified to the Commission by 
the presiding officer. Oral presentations on relief, bonding, and the 
public interest will be heard in the same order as oral arguments on 
the recommended determination. 


WRITTEN SUBMISSIONS: In order to give greater focus to the 
hearing, the parties to the investigation, Government agencies, and the 
Commission investigative attorney are encouraged to file briefs on the 
issues of violation (to the extent they have not already briefed that 
issue in their written exceptions to the presiding officer’s recommended 
determination), remedy, bonding, and the public interest. Such briefs 
must be filed not later than the close of business on March 10, 1981. 
During the course of the hearing, the parties may be asked to file 
posthearing briefs. 

NOTICE OF APPEARANCE: Written requests to appear at the 
Commission hearing must be filed with the Office of the Secretary by 
March 10, 1981. 


ADDITIONAL INFORMATION: The original copy and 11 true 
copies of all briefs must be filed with the Office of the Secretary not 
later than March 10, 1981. Any person desiring to discuss confidential 
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information, or to submit a document (or a portion thereof) to the 
Commission in confidence, must request in camera treatment unless 
the information has already been granted such treatment by the 
presiding officer. All such requests should be directed to the Secretary 
to the Commission and must include a full statement of the reasons 
why the Commission should grant such treatment. Documents or 
arguments containing confidential information approved by the Com- 
mission for in camera treatment will be treated accordingly. All non- 
confidential written submissions will be available for public inspection 
at the Secretary’s Office. 

Notice of this investigation was published in the Federal Register of 
June 25, 1980 (45 FR 124). 
FOR FURTHER INFORMATION CONTACT: Clarease E. 
Mitchell, Esq., Office of the General Counsel, U.S. International Trade 
Commission; telephone 202-523-0148. 

By order of the Commission. 

Issued: February 5, 1981. 

KENNETH R. Mason, 
Secretary. 


In the Matter of 
CERTAIN SCREW JACKS AND 


Components THEREOF, Investigation No. 337-TA-98 
INcLupING CoLp—WoRKED 
Pinion GEARS 


Notice of Investigation 


AGENCY: U.S. International Trade Commission. 
ACTION: Institution of investigation pursuant to 19 U.S.C. 1337. 


SUMMARY: Notice is hereby given that a complaint was filed with 
the U.S. International Trade Commission on January 8, 1981, and 
amended January 28, 1981, under section 337 of the Tariff Act of 1930 
(19 U.S.C. 1337), on behalf of Auto Specialties Manufacturing Co., 
St. Joseph, Mich. 49085. The amended complaint alleges unfair 
methods of competition and unfair acts in the importation of certain 
screw jacks and components thereof, including cold-worked pinion 
gears, into the United States, or in their sale, because of the alleged 
infringement by said screw jacks and pinion gears of claims 1-6 of U.S. 
Letters Patent 3,862,577. The amended complaint further alleges that 
the effect or tendency of the unfair methods of competition and unfair 
acts is to destroy or substantially injure an industry, efficiently and 
economically operated, in the United States. 
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The complainant requests that, during the pendency of the investi- 
gations, exclusion from entry, except under bond, of the imports in 
question be ordered and that, after a full investigation, permanent. 
exclusion from entry of the imports in question be ordered. 


AUTHORITY: The authority for institution of this investigation is 
contained in section 337 of the Tariff Act of 1930 (19 U.S.C. 1337) and 
in section 210.12 of the Commission’s Rules of Practice and Procedure. 


SCOPE OF THE INVESTIGATION: Having considered the 
amended complaint, the U.S. International Trade Commission, on 
February 5, 1981, ordered that— 


(1) Pursuant to subsection (b) of section 337 of the Tariff Act 
of 1930 (19 U.S.C. 1337(b)), an investigation be instituted to 
determine whether there is reason to believe there is a violation 
and whether there is a violation of subsection (a) of section 337 
in the unlawful importation of certain screw jacks and compo- 
nents thereof, including pinion gears, into the United States, or 
in their sale, ‘because of the alleged infringement by said screw 
jacks and pinion gears of claims 1-6 of U.S. Letters Patent 
3,862,577, the effect or tendency of which is to destroy or sub- 
stantially injure an industry, efficiently and economically oper- 
ated, in the United States; 

(2) For the purpose of this investigation so instituted, the 
following are hereby named as parties upon which this notice of 
ee tion shall be served: 

(a) The complainant 1 is: 
Auto Specialties Manufacturing Co. 
643 Graves Street 
St. Joseph, Mich. 49085 
(b) The respondents are the following companies allegedly 
engaged in the unlawful importation of such articles into the 
United States, or in their sale, and are the parties upon 
which the amended complaint is to be served: 
Seeburn Metal Products Ltd. 
York Streets Box 460 
Beaverton, Ontario 
LOK 1A0, Canada 


General Motors Corp. 
3044 West Grand Boulevard 
Detroit, Mich. 48202 


Attention: Patent Counsel 


(c) Samuel Bailey, Unfair Import Investigations Division, 

U.S. International Trade Commission, 701 E Street NW., 

Washington, D.C. 20436, shall be the Commission investi- 
gative attorney, a party to this investigation; and 

(3) For the investigation so instituted, Donald K. Duvall, Chief 

Administrative Law Judge, U.S. International Trade Commission, 

701 E Street NW., Washington, D.C. 20436, shall designate the 

presiding officer. 
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SUPPLEMENTARY INFORMATION: General Motors Corp. has 
been included as a respondent in paragraph 2(b) above on the basis of 
the informal investigatory activities of the Commission. 

Responses must be submitted by the named respondents in accord- 
ance with section 210.21 of the Commission’s Rules of Practice and Pro- 
cedure (19 CFR 210.21). Pursuant to section 201.16(d) and 210.21 (b) 
of the rules, such responses will be considered by the Commission if 
received not later than 20 days after the date of service of the amended 
complaint. Extensions of time for submitting a response will not be 
granted unless good and sufficient cause therefor is shown. 

Failure of a respondent to file a timely response to each allegation 
in the amended complaint and in this notice may be deemed to consti- 
tute a waiver of the right to appear and contest the allegations of the 
amended complaint and this notice, and to authorize the presiding 
officer and the Commission, without further notice to the respondent, 
to find the facts to be as alleged in the amended complaint and this 
notice and to enter both a recommended determination and a final 
determination containing such findings. 

The amended complaint, except for any confidential information 
contained therein, is available for inspection during official working 
hours (8:45 a.m. to 5:15 p.m.) in the Office of the Secretary, U.S. 
International Trade Commission, 701 E Street NW., Washington, 
D.C. 20436; telephone 202-523-0161. 


FOR FURTHER INFORMATION CONTACT: Samuel Bailey, 
Unfair Import Investigations Division, U.S. International Trade 
Commission ; telephone 202-523-1273. 

By order of the Commission. 

Issued: February 6, 1981. 


KENNETH R. Mason, 
Secretary. 


In the Matter of 
CrerTAIN MULTICELLULAR Puastic} Investigation No. 337-TA-54 
Fitm 


Notice of Request For Public Comment 


AGENCY: USS. International Trade Commission. 


ACTION: Notice is hereby given that Canadian Tarpoly Co. of 
Canada has requested that the Commission issue an advisory opinion 
concerning the exclusion order issued in the above-captioned in- 
vestigation. The Commission asks that the members of the public 
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who wish to comment on the requested opinion submit their com- 
ments in writing within 30 days of the publication date of this notice. 


AUTHORITY: The authority for this action is contained in section 
337 of the Tariff Act of 1930 (19 U.S.C. 1337), under which the 
Commission has the authority to interpret and enforce its orders. 


SUPPLEMENTARY INFORMATION: On December 19, 1980, 
the Commission received a petition from Canadian Tarpoly Co., a 
Canadian manufacturer of multicellular plastic film, requesting an 
advisory opinion on the scope of the exclusion order issued by the 
Commission on June 29, 1979 in the above-captioned investigation. 
The Commission order prohibits the entry of— 

Multicellular plastic film manufactured abroad in accordance 


with the process disc osed by claims 1 and 2 of U.S. Letters 
Patent 3,416,984 for the remaining term of said patent * * *. 


The order also provides that— 

* * * persons desiring to import multicellular plastic film 
into the United States may petition the Commission to in- 
stitute such further proceedings as may be appropriate in order 
to determine whether the multicellular plastic film sought to 
be imported should be allowed entry into the United States * * *. 

The reason for this procedure is that it is impossible to distinguish, 
by visual or other means, film which infringes the ’984 patent from 
film which does not infringe. 

Canadian Tarpoly began to manufacture plastic film in 1980 and 
thus was not named as a respondent in the original section 337 inves- 
tigation. In an effort to seek relief from the Commission’s order, 
Canadian Tarpoly proposes to move manufacturing of the plastic 
film to the United States in anticipation of moving its entire pool 
cover manufacturing operation to the United States. Canadian Tar- 
poly states that, until the complete manufacturing operation is set 
up in the United States, it will ship the plastic film manufactured in 
this country to Canada for assembly of the pool covers and then 
reship them to the United States. Canadian Tarpoly asserts that its 
pool covers should be exempt from the Commission’s order since the 
plastic film used would have been manufactured in the United States 
instead of Canada. Canadian Tarpoly has asked the Commission to 
issue an advisory opinion which states whether the above-described 
procedure violates the Commission’s exclusion order. 

The proposed procedure raises issues relating to the scope of the 
Commission’s jurisdiction under 19 U.S.C. 1337a. Because the petition 
for an advisory opinion raises questions which affect the public interest, 
we are providing a comment period. Comments must be submitted 
within 30 days of the publication date of this notice. 
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FOR FURTHER INFORMATION CONTACT: Christine Bliss, 
Office of the General Counsel, U.S. International Trade Commission; 
telephone 202-523-0375. 
By order of the Commission. 
Issued: February 4, 1981. 
KENNETH R. Mason, 
Secretary. 


In the Matter of 
CERTAIN APPARATUS FOR THE Con-| Investigation No. 337-TA-89 


TINUOUS PRODUCTION OF CoPpPER 
Rop 


Notice of Suspension of Investigation 


AGENCY: U.S. International Trade Commission. 
ACTION: Suspension of investigation. 


SUMMARY: On February 3, 1981, the Commission voted to suspend 
investigation No. 337-TA-89 until the date on which the U.S. Court 
of Customs and Patent Appeals makes its final decision in Appeals 
Nos. 80-19 and 80-21. 


SUPPLEMENTARY INFORMATION: Investigation No. 337- 
TA-89 was instituted by notice in the Federal Register on August 12, 
1980 (45 F.R. 53932). Southwire Co. of Carrollton, Ga., is the com- 
plainant in this investigation. Krupp GmbH of the Federal Republic of 
Germany and Krupp International, Inc. of Harrison, N. Y., were named 
as respondents in the August 13 notice of investigation. On October 23, 
1980, the Commission added Phelps Dodge Corp., as a respondent 
and voted to issue a temporary exclusion order, having found that 
there is reason to believe that section 337 is being violated. 

On January 26, 1981, all of the parties to the above-captionedi n- 
vestigation moved to suspend the investigation until the Court of 
Customs and Patent Appeals (C.C.P.A.) issues its final decisions in 
Appeals Nos. 80-19 and 80-21. Appeals Nos. 80-19 and 80-21 are 
appeals of Southwire Co., complainant in the Commission investiga- 
tion, and Krupp GmbH and Krupp International, Inc., the respond- 
ents in the Commission investigation, of the Commission’s final deter- 
mination in investigation No. 337-TA-52. That investigation involved 
the patent at issue in the present investigation, U.S. Letters Patent 
4,129,170 (the 170 patent) as well as the method equivalent of the 170 
patent, U.S. Letters Patent 3,317,994. 

On January 27, 1981, the Administrative Law Judge recommended 
that the Commission suspend the investigation and certified Motion 
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No. 89-28 to the Commission. Her recommendation to suspend the 
investigation was based upon the same reasons given by the parties. 

The Commission’s Action and Order in this matter is available for 
public inspection in the Office of the Secretary, U.S. International 
Trade Commission, 701 E Street NW., Washington, D.C. 20436; 
telephone 202-523-0161. 


FOR FURTHER INFORMATION CONTACT: Jeffrey Neeley, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
mission, 701 E Street NW., Washington, D.C. 20436; telephone 
202-523-0359. 

By order of the Commission. 

Issued: February 3, 1981. 

KENNETH R. Mason, 
Secretary. 


In the Matter of 
CERTAIN MopuLar PusHBUTTON 
SWITCHES AND COMPONENTS 
THEREOF 


Investigation No. 337-TA-96 


Order 


Pursuant to my authority as Chief Administrative Law Judge of 
this Commission, I hereby designate Administrative Law Judge 
Janet D. Saxon as presiding officer in this investigation. 

The secretary shall serve a copy of this order upon all parties of 
record and shall publish it in the Federal Register. 

Issued: January 30, 1981. 

Donatp K. Dvuvatt, 
Chief Administrative Law Judge. 


In the Matter of 
Certain Stee, Rop TREATING 
APPARATUS AND COMPONENTS 
THEREOF 


Investigation No. 337-TA-97 


Order No. 1 


Pursuant to my authority as Chief Administrative Law Judge of 
this Commission, I hereby designate Administrative Law Judge 
Donald K. Duvall as presiding officer in this investigation. 
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The secretary shall serve a copy of this order upon all parties 
record and shall publish it in the Federal Register. 
Issued: January 30, 1981. 
Donatp K. Duvatt, 
Chief Administrative Law Judge. 


In the Matter of 
CERTAIN ArRTIGHT Cast-IRON Investigation No. 337-TA-69 
STovEs 


Notice of Modification of Orders 


AGENCY: US. International Trade Commission. 

ACTION: Modification of exclusion order and cease and desist orders. 
SUMMARY: On February 3, 1981, the Commission modified the ex- 
clusion order and the cease and desist orders imposed against Heritage 
Stove Co. and Fireplace Distributors to allow the country of origin to 
be marked on the front, back, side, or top of the stoves imported or 
distributed by those firms. 


SUPPLEMENTARY INFORMATION: On January 12, 1981, the 


Commission issued its action and order and opinion in the above- 


captioned investigation. The Commission issued an exclusion order and 
six cease and desist orders to remedy the violations of section 337 of 
the Tariff Act of 1930 by reason of common law trademark infringe- 
ment, registered U.S. trademark infringement, and false and deceptive 
advertising. 

The Commission stated in its opinion (pp. 16-17) that the relief 
ordered as to Heritage Stove Co. and Fireplace Distributors would 
allow those firms to import and market stoves which had the country 
of origin marked on the front, back, side, or top of the stove. The other 
defaulting respondents had been required to place the country of origin 
on the front of the stove. 

The Commission’s action and order in this matter is available for 
public inspection in the Office of the Secretary, U.S. International 
Trade Commission, 701 E Street NW., Washington, D.C. 20436; 
telephone 202-523-0161. 


FOR FURTHER INFORMATION CONTACT: Jeffrey Neeley, 


Esq., Office of the General Counsel, U.S. International Trade Com- 
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mission, 701 E Street NW., Washington, D.C. 20436; telephone 
202-523-0359. 
By order of the Commission. 
Issued: February 4, 1981. 
Kennetu R. Mason, 
Secretary. 


In the Matter of 
CERTAIN SteEL Rop TREATING 
APPARATUS AND COMPONENTS 
THEREOF 


Investigation No. 337-TA-97 


Designation of Commission Investigative Attorney 


Donald R. Dinan is hereby designated as Commission investigative 
attorney in the above entitled investigation, effective this date. 
Dated: February 3, 1981. 
Taxusor S. LinpstRom, 
Chief, 
Unfair Import Investigations Division. 
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